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Attention: Office of Petitions 
Assistant Commissioner for Patents 
Box DAC 

Washington, D.C. 20231 
Dear Sir: 

PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT 
ABANDONED UNAVOIDABLY UNDER 37 CFR 1.137fa) 

The above-identified application has become abandoned for failure to file a timely and 
proper reply to the Notice of Allowance by the United States Patent and Trademark Office. 



1. Petition fee. Applicant is other than a small entity. The fee of One Hundred Ten and 
No/100 Dollars ($110.00) is enclosed. 



2. The payment of the issue fee of One Thousand Two Hundred Forty and No/100 
Dollars ($1,240.00) in response to the above-identified Notice of Allowance is 
enclosed. 



3. Since this utility application was filed on or after June 8, 1995, a Terminal 
Disclaimer is not required. 



4. An adequate showing of the cause of the delay, and that the entire delay in filing the 

required reply from the due date for the reply until the filing of a grantable petition 

under 37 CFR 1. 137(a) was unavoidable, is enclosed. 
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5. Alternatively, should the above-identified petition not be granted, please consider 
this a petition for revival of an appUcation for patent abandoned unintentionally 
under 37 CFR 1.137(b). Please charge the petition fee of One Thousand Two 
Hundred Forty and No/100 Dollars ($1,240.00) (37 CFR 1.17(ra)) to Deposit 
Account No. 22-0190. The entire delay in filing the required reply from the due date 
for the required reply until the filing of the grantable petition under 37 CFR 1.137(b) 
was unintentional. 

Respectfully submitted, 
KENNETH SCHOFIELD ET AL. 



By: Van Dyke, Gardner, Linn & Burkhart, LLP 



Date: July 17, 2001. 
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Attention: Office of Petitions 
Assistant Commissioner for Patents 
Box DAC 

Washington, D.C. 20231 
Dear Sir: 



The present application went abandoned for failure to pay the issue fee within three 
(3) months. It is submitted that the entire delay was the result of actions by the United States 
Patent and Trademark Office and was unavoidable on behalf of Applicants for the following 
reasons: 

As set forth in the Declaration of Frederick S. Burkhart, attached hereto, a response to 
the outstanding Office Action was filed on December 21, 2000, after this firm was assigned 
responsibility for the prosecution of the patent application. The application was previously 
handled by the firm of Fitzpatrick, Cella, Harper & Scinto. A Power of Attorney by Assignee 
of the Entire Interest (Revocation of Prior Powers) was filed concurrently with the response 
naming this firm to prosecute the application and transact all business with the Patent and 
Trademark Office. The undersigned was contacted by the Examiner soon after filing the 
response which led the undersigned to believe that the Power of Attorney had been properly 
vested in this firm. The undersigned responded to suggestions by the Examiner as to how the 
application may be put into a condition for allowance by submitting, via E-Mail, proposed 
claim amendments to the Examiner. The undersigned did not hear further from the Patent 
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Office until a Notice of Abandonment, mailed by the Patent Office on May 23, 2001, was 
forwarded from the firm of Fitzpatrick, Cella, Harper & Scinto to this firm. 

The attached Declaration of Howard S. Greenberg provides evidence that the Notice 
of Allowance and Issue Fee Due was not received by the Firm of Fitzpatrick, Cella, Harper 
and Scinto, notwithstanding that the firm of Fitzpatrick, Cella, Harper & Scinto is listed as 
the addressee on the Notice of Allowance, copy attached. 

The Notice of Abandonment was sent to the Fitzpatrick, Cella, Harper & Scinto firm. 
The Fitzpatrick, Cella, Harper & Scinto firm promptly forwarded the Notice of 
Abandonment to this firm. It follows that, had the Fitzpatrick, Cella, Harper & Scinto firm 
received the Notice of Allowance, they would also have forwarded that document to this 
firm. 

The Patent Office did not notify the undersigned that the Power of Attorney was not 
accepted until after the case had gone abandoned. Indeed, the attached copy of the content of 
the Patent Office prosecution history shows that the Power of Attorney (P/A) filed 
December 21, 2000, was not entered in the file until June 13, 2001, almost six (6) months 
later. Had the Patent Office promptly notified the undersigned that that the Power of 
Attorney had not been accepted, the undersigned would have had the opportunity to inquire 
into the status of the application and would have been alerted to the fact that correspondence 
from the Patent Office was not being forwarded to this firm. It is unexplainable why the 
Patent and Trademark Office did not notify Applicants for almost six (6) months after 
Applicants had submitted a Power of Attorney that the Power of Attorney was not accepted. 
Furthermore, the interchange between the Examiner and the undersigned caused the 
undersigned to believe that the Power of Attorney had been accepted because the Examiner is 
only allowed to initiate contact with the attorney of record. 

The failure to pay the issue fee timely was unavoidable because of the failure of either 
firm to receive the Notice of Allowance combined with the Examiner acting promptly to 
Applicants' response and the delay in the Patent Office notifying the undersigned of the 
defect in the Power of Attorney. Indeed, the Notice of Allowance, which was not received, 
was dated less than one (1) month from the mailing date of Applicants' response, an 
unusually brief turnaround. In contrast, the almost six (6) month delay in notifying the 
undersigned of the defect in the Power of Attorney was unduly long. Had the undersigned 
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received the notification of the defect in the Power of Attorney in a timely fashion, it would 
have prompted action by the undersigned. This would likely have uncovered the missing 
Notice of Allowance prior to abandonment. 

For the above-identified reasons, it is requested that the delay in paying the issue fee 
be deemed unavoidable. In the alternative, if it is found that the delay was not unavoidable, it 
is requested that the fee under 37 CFR 1.17(m) be deducted from Deposit Account 22-0190 
of this firm in order to revive the patent application under 37 CFR 1.137(b) as the delay being 
unintentional. 

Respectfully submitted, 
KENNETH SCHOFIELD ET AL. 



By: Van Dyke, Gardner, Linn & Burkhart, LLP 



Date: July 17,2001. 
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Hon* Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

DECLARATION OF HOWARD S. GREENBERG 
UNDER M,P.E,R § 711,03 

Sir: 

ly Howaid S. Greenberg, declare and say that: 

1 . I am Docketing Manager of the law firm of Fitzpatrick, Cella, Harper 8l 
Scinto, 30 Rockefeller Plaza, New York, New York 101 12-3801. My responsibilities include 
docketing the receipt of documents from the Patent and Trademark OJIice, maintaining records 
of such documents and periods for response fliereunder. All communications from the Patent 
and Trademark Office are directed to me immediately upon receipt within the fizm. 

2. When I receive a communication from the Patent and Trademark 
OfGce, I calculate and enter in a computerized Master Docket, the date upon which a response to 
such Patent and Trademark Of&ce communication is due. I then forward the communication to 
an attomey within the fimi who is responsible for hanHlmg the matter. 



3. I understand in tfic above-identified 

Abandonment bearing a mailing date of May 23. 2001 staled that the subject sqjpUcation was 
jibandoned due to Applicant's faihnre to pay the issue fee in response to a Notice of Allowance 
reportedly mailed on January 17, 2001. However, as reflected in the attached printout from the 
Master Docket, our reconJs indicate that no Notice of Allowance was received by our office. 

4. Our records indicate that responsibility for the file was transferred to a 
difFcrcnl firm and it is my understanding that the new firm filed a response to the second office 
action resulting in the above-referenced Notice of Allowance. After a search of the docket 
records. I conclude that the Notice of Allowance reportedly mailed on January 17. 2001 was 

never received by our firm. 

I herdjy declare that aU statements made herein of my own knowledge are true 
and that all statements made on information and belief are believed to be truer, and further that 
the statements were made with the knowledge that willfiil fiilse statements and the like so made 
are punishable by fine or imprisonment, or both, under § 1001 of Title 1 8 of United States Code, 
and that such wiUfiU felse statements may jeopardize the vaUdity of this application or any patent 
issued thoeon. 



Howard S. Greenberg . 
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Dear Sir: 



I, Frederick S. Burkhart, declare and say that: 

1. I am an attorney with the law firm of Van Dyke, Gardner, Linn & Burkhart, LLP. I 
am presendy responsible for prosecuting the above-identified patent application. 

2. I was instructed by the client, Donnelly Corporation, to assume responsibility for 
prosecuting this patent application within the statutory time for responding to an 
outstanding Office Action. The prior firm responsible for the application was 
Fitzpatrick, Cella, Harper & Scinto. 

3. I filed a response to the outstanding action and a POWER OF ATTORNEY BY 
ASSIGNEE OF ENTIRE INTEREST (REVOCATION OF PRIOR POWERS) on 
December 21, 2000. 
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DECLARATION OF FREDERICK S. BURKHART 
UNDER M.P.E.R § 71 1.03 



4. 



I was contacted by the Patent Examiner soon after filing a response to the 
outstanding action on January 12, 2001. As a result of the discussion, I sent via E- 
Mail proposed claim amendments to the Examiner. 
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5. I received a copy of a Notice of Abandonment, which was mailed on May 23, 2001, 
to the firm of Fitzpatrick, Cella, Harper & Scinto, copy attached. A copy of the 
Notice of Abandonment was forwarded to this firm by the law firm of Fitzpatrick, 
Cella, Harper & Scinto. 

6. I received a Notice Regarding Power of Attorney mailed June 14, 2001, informing 
me, for the first time, that the Power of Attomey was not accepted, copy attached. 
The Notice Regarding Power of Attomey did not arrive at this firm until after receipt 
of the Notice of Abandonment. 

7. I obtained copies of the relevant portions of the Patent Office records of the 
prosecution history of the above-identified patent application after receiving the 
Notice of Abandonment. The Patent Office records show that the Notice of 
Allowance and Issue Fee Due, copy attached, was addressed to the law firm of 
Fitzpatrick, Cella, Harper & Scinto, not to this firm. Furthermore, the copy of the 
Notice of Allowance and Issue Fee Due form in the Patent Office records does not 
include a second page of the form. 

I hereby declare that all statements made herein of my own knowledge are true and all 
statements made on information and belief are believed to be true; and, further, that these 
statements are made with the knowledge that willful false statements and the like are punishable 
by fine or imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false statements 
may jeopardize the validity of this application or any patent issued thereon.^^ 



Dated: July 17, 2001. 




k^rick S. Burkhart,Ttegistration No. 29 288 
Van Dyke, Gardner, Linn & Burkhart, LLP 
2851 Charlevoix Drive, S.E., Suite 207 
Post Office Box 888695 
Grand Rapids, Michigan 49588-8695 
(616) 975-5500 
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jyCs/W^'^^i/ «>ATEIIAILED: oS/23/01 
NOTICE OF ABANDONMENT 



This application is abandoned in view of: 

□ Applicants failure to timely file a proper response to the Office letter mailed on 
□ A response (vvith a Certificate of Mailing or Transniisslon of. 



J was received on 



wtiich is after the expiration of tiie period for response (including a total extension of 



, but it does not constitute a proper response to ttie final 



time of month(s)) which expired ori : 

Q A proposed response was received on_ '. — 

rejection. ' • ■ 

(A proper response to a final rejection consists only of: a timely filed amendment which places tiie application In 
condition for allowance; a Notice of Appeal; or the filing of a continuing application under 37 CFR 1 .62 (FWC). 

Q No response has been received. 

Applk:anf s failure to timely pay the required issue fee within the statutory period of tiiree months from the mailing date 
of the Notice of Allowance. 



□ The Issue fee (witii a Certificate of Mailing or Transmission of ) was received on. 

□ The submitted issue fee of $ is insufficient The issue fee required by 37 CFR 1 .1 8 is $^ 



The issue fee has riot been received. 

□ Applicant's failure to timely file riew formal drawings as required in the Notice of Allowability. 

□ Proposed new fonnal drawings (with a Certificate of Mailing or transmission of 

received on : 



□ The proposed new formal drawings filed . 



.are not acceptable. 



□ No proposed new formal drawings have been received. 

□ The express abandonment under 37 CFR 1 .62(g) in favor of the FWC application filed on 

□ The tetter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire 
interest, or all of the applicants. 

□ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 
37 CFR 1 .34(a) upon the filing of a continuing application. 



□ The dectsibn by the Board of Patent Appeals and Interferences rendered on. 



. and because the period 



. fof^seeldng court review of fl^^ ABANDONMENT 
□ • liie reason CONTACT PERSON IS: 

- ■ - TOM HAWKINS 
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NOTICE REGARDING POWER OF ATTORNEY 

This is in response to the Power of Attorney filed 06/13/2001 . The Power of Attorney in this application is not 
accepted for the reason(s) listed below: 

• The Power of Attorney is from an assignee and the Certificate required by 37 CFR 3.73(b) has not been 
received. 

• The person signing for the assignee has omitted their empowerment to sign on behalf of the assignee. 

• The revocation is not signed by the applicant, the assignee of the entire interest, or one particular principal 
attorney having the authority to revoke. 
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Attention: Office of Petitions 
Assistant Commissioner for Patents 
Box DAC 

Washington, D.C. 20231 
Dear Sir: 

CERTIHCATE OF HAND DELIVERY 

The following documents have been hand-delivered to the United States Patent and 
Trademark Office: 

1 . Petition for Revival of an Application for Patent Abandoned Unavoidably 
Under 37 CFR 1.137(a) (in duplicate); 

2. Check in the amount of One Hundred Ten and No/100 Dollars ($1 10.00) for the 
Petition fee; 

3. Notice of Allowance Part B-Issue Fee Transmittal (in duplicate); 

4. Check in the amount of One Thousand Two Hundred Forty and No/100 Dollars 
($1,240.00) for the issue fee; 

5. Check in the amount of Thirty and No/100 Dollars (30.00) for the advanced order 
copies; 

6. Showing of the Cause of Unavoidable Delay (37 CFR 1 . 1 37(a)); 

7. Declaration of Frederick S. Burkhart Under M.P.E.P. § 71 1.03, along with a 
copy of the Notice of Abandonment and Notice Regarding Power of Attorney; 
and 

8. Declaration of Howard S. Greenberg Under M.P.E.P. § 7 1 1 .03. 
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